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related topics, and he enjoys 
delivering Continuing Professional  
Development (CPD) programs for 
lawyers and paralegals.

About the 
Author

Mitchell Rose
Chartered Mediator,  Qualified 
Arbitrator and Settlement Counsel

Rose Dispute Resolution

Toronto, Ontario, Canada

© 2023- 2019

ƮUibol!zpv!gps!zpvs!
interest in reading 
the 3rd  edition of my 
e-book. I hope you 
will find it of value 
when advocating for, 
and during, 
mediation your 
dmjfout/Ư

https://www.linkedin.com/in/mrpc/


Introduction01

02

03

04

05

06

07

08

Table of Contents

Why 
Mediate?

Preparing for 

Mediation

The Beginning

The 
Middle

The End

Appendix

About

Page 4

Page 5

Page 14

Page  27

Page 36

Page 46

Page 50

Page 63

3

09 Closing Page 64

© 2023- 2019



Introduction
The 40 tips  in this  e-book are intended to apply to the mediation  of most  
civil  disputes  in Ontario. They are also applicable to the mediation  of  
other types of disputes, with necessary modifications  for  procedure and 
practice . The tips  are based on my mediation  experience as a lawyer and 
mediator, while the tip respecting  mediation -arbitration  'Ƨldc-`qaƨ( is 
also based on my arbitration  practice . I also draw on themes and topics  
that I have written  and spoken about for  more than a decade. 

The first  objective  of this  e-book is to ensure that you do not behave like 
the fictional  narrator in my satirical  article  How to Sabotage a Mediation 
and its  sequel, How to Sabotage a Virtual Mediation. The second objective  
is to help you to become an effective  mediation  advocate. Mediation  
advocacy skills  are essential  for  litigators,  but they differ  in form  and 
purpose from  traditional  advocacy skills,  such as those used for   
examinations  for  discovery, trials, and arguing motions  and appeals. I 
believe that  we need to develop and finesse the advocacy skills  that are 
unique to mediations  to best serve clients  involved in a dispute.

Note about the 3rd edition  revised January 2024: The original  version of 
this  e-book appeared in the spring of 2020, with  a second edition  being 
released two years later. Updates in this  edition  include new information  
to reflect : (i) evolving case law and practice  directions,  (ii)  the lifting  of 
Covid-19 restrictions  coupled with  the continuing  dominance of virtual  
mediation, (iii)  a rise in the popularity  of med-arb, and (iv) the inclusion  of 
paralegals. I have also replaced some of the 40 tips  to reflect  my own 
ongoing experience about what works, and what cndrmƤs. HƤud also added 
some bonus tips  throughout .  

40 Mediation Advocacy Tips for Ontario Lawyers & Paralegals
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Regular, ongoing updates are also available by signing up 
to my mailing list at mitchellrose.ca/signup .
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Why Mediate?

¬

Why should  you mediate  if  mediation  is  not  
mandatory? What if  you want  a mediation,  and 
it  is  not  mandatory, and the other  side 
refuses?

5



R. 3.2-4 of the Law Society of
PoubsjpƫtRules of Professional
Conduct (for lawyers), including the
commentary, and R. 3.02 (11) and
(12), of the Paralegal Rules of
Conduct provide that the LSO
member shall consider the use of
alternative dispute resolution (ADR),
and, when appropriate, inform the
client of ADR options, and, if so
instructed, take steps to pursue
those options .

Mediation is a form of ADR (and so
are arbitration and med-arb).

Therefore, even if mediation is not
mandatory in your jurisdiction (or at
all in the court or tribunal you are
dealing with) or pursuant to a
contract, you should still inform
your client of ADRoptions, including
mediation.

1. You have a duty to consider 
using mediation.

¬

Why Mediate?

READ:  Law Society of Ontario
Rules of Professional Conduct
Rule 3.2-4:
Encouraging Compromise or 
Settlement and
Paralegal Rules of Conduct 
Rule 3.02 (11) and (12)
Settlement and Dispute 
Resolution

There are few instances where mediation jtoƫu appropriate given the 
prospect of time and cost  savings in the event of a full  or partial 
settlement . So that the client can properly instruct  you, be sure to set out 
for them the benefits  of mediation. On that note, see Tips, 2, 5, 6,  and 
13. 

6
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https://lso.ca/about-lso/legislation-rules/rules-of-professional-conduct/chapter-3#ch3-sec2-4-compromise-or-settlement
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While the rules underpinning Tip 1
do not make participation in a
mediation ƮnboebupszƯ-refusing to
mediate in a Superior Court matter
where mandatory mediation under
R.24.1 or R.75.1* applies can still
result in the Court penalizing your
client in costs (see Canfield v.
Brockville Ontario Speedway, 2018
ONSC 3288 and Gregor Homes Ltd.
v. Woodyer, 2023 ONSC689). So,as
a practical matter, mediation should
be treated as though mandatory in
every ONSCproceeding.

2. Treat mediation as mandatory.

¬

Why Mediate?

READ: 

Mandatory Mediation

Rules 24.1 and 75.1 of the Rules of Civil Procedure

* If  you are looking  for  the ultimate  ƣqtkd annjƤơwith  the Rules of Civil Procedure, 
Small Claims Court Rules, key legislation,  practice  notes, case summaries,  links  and 
more ơ then I highly  recommend Ontario Superior Court Practice  by the Hon. Todd 
L. Archibald,  the Hon. Stephen Firestone and the Hon. P. Tamara Sugunasiri. It is 
available in both e-book and paper format  here.

7
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https://canliiconnects.org/en/commentaries/63569
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc689/2023onsc689.html?resultIndex=1
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https://store.lexisnexis.ca/fr/products/ontario-superior-court-practice-annotated-rules-legislation-2024-edition-annotated-small-claims-court-rules-related-materials-volume-ebook-key-takeaways-for-common-motions-flysheet-skusku-cad-00900/details


This may be the most important legislation you probably ejeoƫuknow
existed*. It governs pre-litigation mediations of ƪdpnnfsdjbmejtqvuftƫ-
which are broadly defined. It may be applicable to your dispute and can
even help with Court enforcement of a settlement . While imperfect, and
with too limited a scope (in the bvuipsƫtopinion), it is still useful.
Ignorance of the Act can also prove costly. Luckily, it is a quick read.

3. Get to know the
Commercial Mediation Act, 2010 .

¬

Why Mediate?
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4. Check any governing 
agreements for ADR clauses.

Ask your client about contracts  and 
leases containing ADR clauses 
which may apply to the subject 
dispute. While ADR clauses 
requiring mediation prior to 
litigation  are less common, it is 
more common that such clauses 
require mediation prior to 
arbitration . Yet mediation is not an 
obligatory part of the arbitration  
process unless the parties 
specifically  agree that it is (Orion 
Travel Insurance Co. v. CMN Global 
Inc., 2023 ONSC 1527). However, I 
refer the reader back to Tip 1.

Counsel should always consider 
whether an arbitration  provision 
(with or without  mediation)  is 
enforceable, and if  it is the 
arbitrator  who determines 
jurisdiction .  As of the time of 
writing, the following  are some 
leading decisions:  , Gupta v. Lindal 
Cedar Homes Ltd., 2020 ONCA 
6333, Irwin v. Protiviti , 2022 ONCA 
533, Goberdhan v. Knights of 
Columbus, 2023 ONCA 327 and 
Leon v. Dealnet Capital Corporation, 
2023 ONSC 3657.

¬

Why Mediate?

Your client may have already 
agreed to mediate the dispute 
before litigating,  but they ejeoƫu tell 
you because they forgot, or they 
simply ejeoƫu understand what they 
agreed to do so long ago (or you 
ejeoƫu ask). Epoƫu rush to start  a 
court proceeding if  an agreement 
governing the matter  clearly 
prevents you from doing so prior to 
a mediation  taking place. The 
agreement might  also require an 
arbitration  if  mediation does not 
result in a full  and final  settlement . I 
refer to contractual  provisions 
requiring mediation, arbitration  or 
med-arb  in the event of a dispute 
as ƮBES dmbvtftƯ. 9
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https://www.canlii.org/en/on/onca/doc/2023/2023onca327/2023onca327.html?resultIndex=1
https://www.canlii.org/en/on/onscdc/doc/2023/2023onsc3657/2023onsc3657.html?resultIndex=1


The Limitations Act, 2002, s.11, provides that basic and ultimate
limitation periods do not run from the date two parties agree to have
an independent third party assist in resolving a claim (i.e., a
mediation) until the date the claim is resolved, the date the
attempted resolution process is terminated, or the date a party
terminates or withdraws from the agreement.

I call this the Statutory Time-Out.

A formal mediation agreement is not even required to trigger s.11
according to Sandro Steel Fabrication Ltd. v. Chiesa, 2013 ONCA
434.

Note that s. 11 of the Limitations Act, 2002 and the decision above
have no bearing on limitation periods under other statutes .

Before agreeing to mediate, consider if the statutory time-out applies
to the dispute and the implications for your case. Depending on the
situation, the statutory time-out may help or hurt your client.

5. Watch out for the 
Statutory Time -Out.

¬

Why Mediate?
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Think of early mediations like an early
bird: Zpvƫsfgetting a discount for
arriving before the crowd. A mediation
held early in a dispute ƨeither prior to
the commencement of formal
proceedings or soon after the close of
pleadings ƨ is often more effective
than one held later in the proceeding.
This is chiefly due to cost and time
savings and avoiding becoming the
victim of the sunk-cost fallacy* .

6. Be the Ɉearly birdɉ.

¬

Why Mediate?

Think of early mediations like the
Ƨd`qkx ahqcƨƮ xnt fds `m `cu`ms`fd.

summary judgment before mediation 
may not result in a favourable return 
on investment, especially where there 
has been a fulsome exchange of 
productions . 

Voluntary pre-litigation  mediation is 
growing in popularity. The main 
advantage is maximizing  time and 
costs  savings since starting  a 
proceeding is not required. Juƫt 
rerecommended that the issues to be 
mediated are made clear by way of a 
detailed demand letter and reply. This 
will  also help guide the qbsujftƫ 
disclosure of documents . 

Finally, an early mediation  not resulting 
in a settlement  still  provides a 
relatively low-cost sneak preview of 
the type of witnesses and lawyers you 
will  face, a narrowing of the issues, 
and a timetable  for future events. This 
can prove valuable as the case 
progresses. See the Appendix for 
more information .

*When we consider the costs 
incurred to date as a factor in our 
decision-ocmkpiҿ"qpn{"{qwt"
assessment of the future costs and 
dgpghkvu"ujqwnf"eqwpv0ҶҭThe Art of 
Thinking Clearly, Rolf Dobelli

11
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While timing  often depends upon the 
type of case and local custom, think 
outside the box and epoƫu be afraid to 
ignore non-binding customs  that are 
not in your dmjfouƫt interest. The value 
of examinations for discovery, or the 
service of material prior to a motion  for 



Virtual mediation, using videoconference platforms like Zoom, and supplemented by
email and the telephone, are now standard practice. While virtual mediation has
become the de facto presumptive method of attendance in most of Ontario, note that
in-person mediation may still be officially presumptive (see above).

While the benefits of virtual mediation are well known at this point (including cost and
time savings, convenience, and safety), in-person or hybrid (partly virtual, partly in-
person) mediations can still be a good idea in the following situations :

Å accessibility reasons
Å tifsf!jt!op!sfrvjtjuf!qsjwbdz!bu!ipnf!ps!xpsl-!ps!bcjmjuz!up!buufoe!b!mbxzfsƫt!pggjdf
Å uif!qbsujft!xpoƫu!cf!gvmmz!fohbhfe!jo!b!wjsuvbm!nfejbujpo!)uijt!jt!vtvbmmy is 
efufsnjofe!cz!dpvotfm!gps!cpui!qbsujft-!boe!ju!nptu!pgufo!sfmbuft!up!uif!qbsujftƫ!
personalities)

Å one side is insistent on an in-person attendance as a condition of mediation
Å when a site visit by the mediator and counsel is needed and there can be a 

mediation at or near the site (for example, in neighbour, boundary and/or fence 
dispute where the mediator moves between homes)

¬

Why Mediate?

7. Know when in -person or hybrid 
mediation is required, or a good idea 

12

MANDATORY MEDIATIONS ARE (OFFICIALLY) PRESUMPTIVELY IN-PERSON.
According  to the Superior Court of Justice  Consolidated Civil Provincial Practice 
Direction, Part V, all mandatory mediations  are to be held in person, unless the 
parties consent to it  being conducted virtually, or unless the Court specifies  a 
different  mode of proceeding. 
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¬

Why Mediate?

8. Consider Med -Arb

Mediation-Arbitration, or ƮNfe-
BscƯ-is a dispute resolution
process in which the parties
commit that they will attempt to
settle their dispute through
mediation (the mediation phase)
and then use binding arbitration to
resolve any issues remaining after
mediation (the arbitration phase)*.

Med-Arb of civil disputes is seeing
industry growth in Ontario for the
following reasons:

1. An increase in contractual
arbitration provisions, especially in
Employment contracts and
commercial agreements.
2. The increasing popularity of
mediation.

3. Court and tribunal backlogs. 
4. The expense of litigation .
5. A desire for privacy and 
finality .

Med-Arb has the capacity to 
address 2 - 5.

One criticism  of Med-Arb is that 
the mediator  and arbitrator  are 
the same person (although most  
see this as an efficiency  
ƮgfbuvsfƯ- and not a natural 
justice ƮcvhƯ*. However, 
agreeing in advance that, at the 
beginning of the arbitration  
phase, any party can opt-out of 
the mediator  acting as arbitrator  
will  avoid this criticism . 

Ideally, the parties will  agree to 
Med-Arb prior to mediation . 
However, it is still  possible to 
convert a mediation to a Med-
Arb at a later date. Orion v. CMN 
Global Inc., 2023 ONSC 1527 is 
instructive  for the latter 
situation . 

*Source: ADRIC Med-Arb Rules
13
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Preparing for 
Mediation

2

To maximize  an optimal  outcome  for  mediation  advocacy, 
lay the groundwork  through  preparation . In fact,  like trial, 
the most  important  step  to  effective  mediation  advocacy 
is  your prep.

14
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In the 90s sitcom, Seinfeld, (now
on Netflix - but xibuƫtthe deal with
that aspect ratio?) uifsfƫtan
episode where the annoying Kenny
Bania asks Jerry Seinfeld for a free
meal as a thank you for giving
Jerry an Armani suit. The pair dine
at a fine restaurant, which Bania
recommended. Bania then only
orders soup. He wants to save his
free meal for another time. Jerry,
who cannot tolerate Bania, makes
it clear that Ʈtpvqis thenfbm"Ư-and
there xpoƫube another dinner on a
different occasion. In other words,
he only gets one chance.

Similarly, mediation is the meal!
Sure, juƫtnot free, although it is
reasonably priced compared to
what follows . So, epoƫujust order
soup.

In non-Seinfeld speak, epoƫutreat
mediation like something without
much value that you need to get
out of the way before a real event
follows (i.e., a hearing, or even a
pre-trial) .

9. Mediation is the meal.

­

Preparing for Mediation

. 

The likelihood of eventually 
appearing before a judge is 
statistically  low. Your case will  
likely settle eventually, so why not 
settle it at mediation - especially if  
you already caught the early bird 
(another Seinfeld reference you  
may recognize from Tip 6)?

The chance of a successful  
resolution at mediation  is 
relatively high if  you and your 
client  properly prepare for it 
because you value the mediation  
process. Treat it like you would a 
discovery, trial or appeal.  Also, 
see tips 1 & 2.

Mediation is the main event!

15
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Hire the right mediator for your case. Perhaps you hired somebody with a
strong, evaluative style, but a patient, interest-based approach is required
given the personalities and the nature of the dispute. Sometimes you need
the opposite. Sometimes you want both. Sometimes you need subject
matter expertise, and, sometimes, not so much. Think about the qualities
you require for each individual case, do some research, and speak to
colleagues before deciding. Counsel should also consider mediator
diversity.

Epoƫuautomatically reject the othertjefƫtproposed mediator(s) . There can
be value in letting them have this small victory, provided you have done
your research. As for the number of mediators to propose, I believe that
two to three names are sufficient . However, you should avoid insisting on
one mediator only. Also, consider diversity in your choices.

Finally, one quality I demand of all mediators (including myself) is tenacity.
Regardless of their style, mediators should tenaciously pursue a
settlement, while respecting party autonomy and the role of counsel. You
do not want someone who gives up too easily or too early.

10. Hire the right mediator.

­

Preparing for Mediation

16
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Less is not always more. Even if you book a half-day mediation ensure
that you, your client, the other side and the mediator are available for
up to the entire day, if necessary. Each mediation has a life of its own.
Epoƫubase the timing of your next mediation on the timing of the last
one. Also, sometimes momentum can suddenly build later than
expected. Having to rush off (even virtually) can derail progress. That
said, having a realistic, hard stop time is appropriate, and usefulƨif it is
truthful and it is communicated early to the mediator and opposing
counsel prior to the mediation.

Lastly, in order to use time efficiently, consider asking the mediator
and the opposing side if you can begin the mediation earlier than
usual. There is no rule which states that a mediation must begin at
10:00 a.m. simply because that is when Court often starts . After all,
this is Alternative Dispute Resolution.

11. Set aside a full day 
(even if you book a half day).

­

Preparing for Mediation

17
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There is no such thing as a
ƮtuboebseƯmediation agreement.
Carefully read your nfejbupsƫt
agreement and share it with your
client well prior to the mediation .
See how the mediator deals with
such important issues as
responsibility for their fees (see Tip
39), confidentiality (see Tip 13) and
videoconferencing. Be sure your
client understands the agreement
so you can confidently sign it
before the mediation.

Avoid reading the mediation
agreement with your client for the
first time near the beginning of the
mediation session. Before starting,
ask the mediator whether all the
participants have signed it before
the mediation begins in earnest,
especially before exchanging
settlement offers . Further, obtain a
copy of the mediation agreement,
signed by all mediation
participants, by the time the
mediator sends you their bill and
report. You may need it one day.

12. Read the Mediation Agreement 
and send it to your client in advance.

­

Preparing for Mediation

Lastly, I advise against
participating in mediation if there
is no mediation agreement, or it is
not signed by all participants,
including non-parties. The
mediation agreement will likely
provide further protection to the
parties in terms of confidentiality
beyond common law and statutory
safeguards ƨ assuming you have
read it with a critical and educated
eye.

18
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The Supreme Court of Canada in
Union Carbide Canada Inc. v.
Bombardier Inc., 2014 SCC35 and
later in Association de médiation
familiale du Québec v. Bouvier,
2021 SCC54 held that parties must
clearly contract out of the
exception to settlement privilege
permitting the disclosure of
otherwise confidential mediation
communications in order to prove
the terms of a settlement .
Accordingly, in the weeks prior to
mediation, consider if you wish to
contract out of the settlement
privilege exception so that you
have an extra layer of
confidentiality (that you probably
assumed was there anyway).

13. Ask for Ɉextra confidentialityɉ.

­

Preparing for Mediation

Ask the mediator to amend the
agreement to address this issue,
or ensure that it already contains
appropriate language, if you do
not want any mediation
communications or documents to
be revealed to the court
(including for costs purposes).
The mediation agreement should
provide that the only admissible
evidence from the mediation
should be written minutes of
settlement between the parties.

MTPƫt Rules of Professional  
Conduct still  apply to a mbxzfsƫt 
mediation conduct . Even if  the 
mediation agreement provides 
for confidentiality,  a lawyer is 
not shielded from disciplinary 
action based on what transpired 
at mediation  (see 2011 
ONLSHP 24). 

BONUS MATERIAL
F See Appendix for Tip 13 

bonus material on mediation 
confidentiality and privilege .

19
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They should also be flexible, and
not merely rely on instructions from
somebody who cannot be reached
during the mediation for alternate
instructions . Otherwise, your clients
are missing a good opportunity,
and they may be violating Rule
24.1.11 or Rule 75.1.09 (which
could result in an adverse costs
award). This could lead to a
colossal waste of time and money,
and a loss of goodwill between
counsel on a go-forward basis.

Also, ensure that ƮcbdlhspvoeƯ
decision makers are present,

14. All decision makers should be present.

­

Preparing for Mediation

assuming you have the other
tjefƫtprior knowledge and
consent, and they sign the
mediation agreement so that they
are bound by confidentiality .
These are the people who are non-
parties, but whose presence might
ensure success, and whose
absence can spell failure. Such
people might include any of the
following : spouses / partners,
other family members, close
friends, silent business partners,
in-house counsel, insurance
adjusters, accountants, translators
or trusted advisors.

All  parties  should be present at the mediation  with  few exceptions . 
(Refer to Rules 24.1 and 75.1 if  mandatory  mediation  applies). You 
also need to ensure that  those who attend/participate  have full  
authority  to settle .

20
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Treat mediation as you would treat
an examination under oath, or trial
when it comes to
translation/interpretation . If there
is a communication barrier, you
need to ensure that your client
understands what is being said
and that others (including the
mediator) understand them; not to
mention the need to translate
minutes of settlement before
execution.

My advice: Hire a professional,
third-party interpreter for the
mediation. And ensure you have
accounted for dialect.

15. DonɅt get lost in translation.

­

Preparing for Mediation

While family  members may be able 
to translate or interpret for your 
client, relying on them is second 
best, and often not good enough. 
Their interests may not align with 
those of your client, especially if  
they are also parties, or there may 
be a power imbalance or undue 
influence. You have no way of 
ensuring that the translation  or 
interpretation  is accurate if  you 
bsfoƫu fluent  in your dmjfouƫt 
language. 

This is not where you should try to 
save money. The stakes are too 
high. 21
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Focus on xibuƫtmost important :
a concise summary of facts, legal
issues, the law, and settlement
prospects, including a complete
history of settlement offers .
Consider making the first offer at
mediation in your Brief.

Less is more, but not so little that
you are rehashing the pleadings.
When it comes to attachments,
only include what is necessary Ƨ
like key documents (and not all
Schedule A productions) . Use
hyperlinks to those documents
and to applicable case law to
make it easy for the reader.
Include in your Brief only what you
expect the mediator to read in its
entirety.

16. Brief -ly speaking.

­

Preparing for Mediation

Limit your Statement of Issues to 10
to 15 pages, double spaced.

Be certain about how much
preparation time the mediator has
included (and will need) for any flat
fee being chargedƨunless you wish
to be charged overtime for reading
an exceptionally long Brief.

Make sure you have included items
unique to the certain types of
disputes (i.e., a summary of
mitigation efforts and any EI
Statement of Account from Service
Canada in a wrongful dismissal
case, a list of assessable
disbursements, expert reports, and
key parts of discovery transcripts in
other cases, where relevant).

\!Bwpje!b!Ʈljudifo!tjolƯ!bqqspbdi!up!zpvs!Nfejbujpo!Csjfg!^
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Á Spend the necessary time
and care drafting it, andepoƫu
treat it like an afterthought .
This is your opportunity for
written advocacy.

Á Tailor it for the occasion: You
are trying to persuade the
other side (not the mediator,
as you are simply educating
them).

Á Ensure the Brief is served in a
timely manner in accordance
with the Rules (if applicable),
the nfejbupsƫtpolicy, or the
other tjefƫtagreement if the
mediator is flexible.

Á Make sure your client reads -
or listens to Ƨyour Brief and
the other tjef)t*ƫBrief(s)
before mediation.

17. Your brief is your Ɉfactumɉ.

­

Preparing for Mediation

They need to understand all the
issues and the other tjefƫt
position, and not just their best
case.

Á Refer to authorities, but you
epoƫuneed to refer to every
authority on every point. Avoid
lengthy discussions about trite
law. This just takes up space
unnecessarily and often annoys
the reader. Again, the mediator
is not the decision maker, and
opposing counsel usually
knows the basics of the law.

Á Do not make your font size too
large or too small, especially to
stay within page limits . 12
works best.

Put the same effort  and care 
into your Mediation Brief as you 
would into your factum  for a 
hearing.  

Just  like a factum :
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Meet with your client prior to the mediation, either by videoconference,
or in-person. During this meeting:

Ç Verify with your client the date, time, length and videoconference
platform (i.e., Zoom or Microsoft Teams) or location of the
mediation.

Ç Ensure your client does not have to leave early or attend to anything
else. They should be able to participate later than the scheduled stop
time, if necessary.

Ç Tell your client to arrive early, to set up and test the technology or, if
in person, to avoid traffic congestion or poor weather conditions

Ç Ensure that your client is comfortable with the videoconference
platform (i.e., Zoom, Microsoft Teams, etc.) and that they have the
capability, if it is a virtual mediation.

Ç Exchange cell phone numbers, whether the mediation is virtual or in-
person.

Ç Take steps to make sure your client understands the mediation
process and what will andxpoƫuhappen.

Ç Explain concepts like confidentiality and privilege.
Ç Review the Mediation Briefs, the mediation agreement (and have it

signed, if possible), and other relevant documents .
Ç Confirm who will be attending the mediation . Ensure that those who

are not attending, but whose involvement is necessary, will be
reachable. If non-party needs to attend for assistance (i.e., a family
member, an interpreter) then arrange for that qfstpoƫtattendance
and obtain the opposing tjefƫtconsent well in advance.

Ç Discuss why settlement may be advantageous.
Ç Review any previous or open offers to settleƨboth yours and those

made by the other side.
)dpouƫe*

18. Meet with your client before 
the mediation.

­

Preparing for Mediation
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Ç Discuss a range of acceptable settlement outcomes (including not
settling ), but avoid deciding upon a firm ƪcpuupnmjofƫin order to be
flexible in the face of new information that may arise at mediation .
Do not promote or acquiesce to the strategy of making one Ʈublfit
or leavejuƯoffer .

Ç Provide your client with a confidential written assessment of the
case, including strengths and weaknesses, and a summary of costs
spent, and to be spent all the way to trial - and potentially beyond (i.e.
appeals, execution proceedings).

Ç Rehearsewhat they will say and how they will say it, if there is to be a
joint opening session at the mediation and your client wishes to
speak (see Tip 24). Similarly, prepare them for the fact that they may
hear things they would prefer not to hear.

Ç Prepare to expect the unexpected and have contingencies in place,
be it due to network/connectivity issues or power failures, etc.

Ç Ask your client about any special accommodations they may require
at the mediationƨeven if your client is participating online from
home. Discuss how the accommodations can be put into effect .
Here are some examples of accommodations that might be needed
regardless of whether the mediation is virtual or in-person:
ƨ dietary restrictions (for in-person mediations)
ƨ privacy requirements
ƨ barrier-free access (depending on location)
ƨ assistive technology for disabilities
ƨ comfort level with sitting for long-periods in a small room, often

without windows
ƨ time-bound commitments, like taking medicine, prayer and

meditation, or childcare
ƨ important calls that cannot be re-scheduled

18. Meet with your client before
the mediation (contɅd).

­

Preparing for Mediation
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Call the other lawyer or paralegalƨor arrange a videoconferenceƨin
the weeks or days leading up to the mediation and have a Ʈxjuipvu
qsfkvejdfƯdiscussion . It is amazing how much you can learn
beforehand by simply having a short discussion . You may discover
that you are closer to a settlement than you think, or you will become
aware of challenges you ejeoƫuknow existed, and so now you are
prepared in advance. It is also possible to narrow the issues and
shorten the mediation.

19. Speak to Opposing Counsel

­

Preparing for Mediation
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The Beginning

3

Seemingly small  things  matter  more than you may 
realize. They can mean the difference  between a 
settlement,  and protracted  litigation  for  reasons 
unrelated to  the matters  in issue in the dispute . 
Successful  mediation  advocacy requires you to  be 
aware of  the small  things, and to  adapt  accordingly .
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Have immediate access to yourdmjfouƫtfile contents during the
mediation. You never know what will come up during the day,
so ensure that time and opportunities are not wasted.

20.  Arrive early.

®

The Beginning

21. Have access to your file.

Epoƫu be late. Epoƫu even be on time. Instead, plan on arriving or 
logging on early so you can avoid the possibility  of being late, 
and so that you have an opportunity  to meet privately with your 
client or the mediator  (if  the mediator  provides for that at a 
virtual mediation) . Arriving late sends the wrong message to 
the other side (that you disrespect them, even if  juƫt 
unintentional)  and can harm negotiations  unnecessarily. Also, 
time may be limited  if  it is only a half-day mediation  and not 
everyone can stay late.

22. Minutes matter.

Be optimistic,  as well as pragmatic  and efficient,  by having 
draft  Minutes of Settlement and a Release accessible on your 
computer  ready in the event a deal is reached. This applies 
even if  you represent the plaintiff . This will  save time and 
money near the end of the mediation  when everyone is tired. It 
will  also help avoid accidentally leaving anything out of the 
Minutes. For more about Minutes of Settlement, see Tip 38. 
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Yes, this is an actual advocacy tip. Read on!
 
People epoƫu make wise decisions when their low blood sugar is low, 
especially after many hours of negotiating . I know that Jƫwf seen deals 
fall  apart simply because the participants  were ƮibohszƯ. While you 
have less control  over food supply when you are attending an in-person 
mediation hosted by someone else, even if  you and your client are in 
your own homes or offices  participating  online you still   need to ensure 
that you have appropriate food on hand (or that can be quickly 
delivered). 

If you epoƫu have your own food available, then ensure that you can 
take at least take a break to quickly buy food nearby, or have it 
delivered. Juƫt amazing to me how many people epoƫu take advantage of 
this because they believe that they must  stay in a small, (probably) 
windowless  room, or in front  of a computer  screen, for hours without  
taking even a small  break. Judges break for lunch, and they usually end 
court well before dinner. So, why bsfoƫu you doing the same? 

23. Bring snacks.

®

The Beginning
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Lawyers love or hate opening, joint (plenary) sessionsƧwith or without
opening statements . I find it is the opening tubufnfoutƫportion of a
joint session that lawyers hate more than merely getting everyone in a
room together at the beginning of a mediation. I used to feel the same
way, both as a lawyer and as a mediator . However, the frequency of
joint sessions with openingsƨand a mbxzfsƫtfeelings about themƨ
often depend on practice area (both legally and geographically). For
example, they are common in personal injury and other insurance
cases, but they are rare in wrongful dismissal, estates, and commercial
cases in Ontario where I practice.

As a mediator, I cnmƤsimpose joint sessions (or opening statements)
on anyone. I leave it to counsel to decide. Most of my mediations do
NOT have joint sessions. Yet sometimes I must carefully deal with
situations where one side insists on a joint session with opening
statements, and one sideepftoƫuwant any form of joint session. Often,
both sides want a joint session without openings because it allows me
to address the parties directly and explain the process. This helps to
establish my neutrality and save time (I epoƫuhave to make the same
speech twice) . However, if the lawyers and parties want a joint session
with ƮpqfojohtƯthen I will offer to coach them with respect to what
they should say, or not say, to maximize their utility and minimize the
potential pitfalls .

When I was a lawyer participating in mediations, I usually welcomed
joint sessionsƨwith openingsƨbecause I believed that I could use
them effectively and efficiently . They are an opportunity to speak
directly to the decision makers in the real or virtual room to try to
gently persuade them, and to set the right tone for the negotiation to
follow . Joint sessions can also be used as an opportunity to obtain
missing information, and to ensure that the mediator fully understands
the facts and issues. Instead of prolonging mediations, I find that joint
sessions often shorten the mediation when they are done properly.

24. Rethink joint sessions.

®

The Beginning
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Here is what I recommend for maximizing a joint session, with opening
statements :

Á Speak to the decision makers on the opposing side, not to the
mediator . You are trying to convince them of the strength of your
dmjfouƫtcase and to ensure they properly understand your dmjfouƫt
interests. This is easier online because you can focus your eyes on
the person you want to address, but, since they epoƫuknow you are
looking directly at them, you will need to say their name at various
points throughout your opening.

Á Do not engage in attacks, including using inflammatory language.
People will stop listening to you and your opportunity will be lost .
Advocacy is the art of persuasion, so learn to persuade the other
side with emotional intelligence and without resorting to threats or
attempts to shame people. Many people dislike joint sessions
because they were on the wrong side of an overly aggressive
opening statement, or they avoid confrontation . However, that
epftoƫumean that caucus-only mediations are necessarily superior
to those with both joint sessions and caucuses Ƨeven the former
make you feel more comfortable . Can you imagine a trial where you
never see the other side?

Á Be efficient . Whatever you have to say during an opening statement
should not take longer than 10 minutes. Attention spans are short,
especially for information that people epoƫuwant to hear. In my
experience, the optimal length is five minutes, not including asking
questions to elicit essential information, or making a reply.

For more recommendations on what to say or not to say during an
opening statement, and how to respond to personal attacks and
bullies, please see the Appendix at the back of this e-book.

24. Rethink joint sessions. (contɅd)

­

The Beginning
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If there is no joint session, ask the mediator if you can say ƮifmmpƯto
opposing counsel near the beginning of the mediation . You are just being
polite and putting a face to a name. If they meet you, and it is a pleasant
exchange, then they will remember this during the mediation . You have
Ʈivnboj{feƯthe negotiations, and it will pay dividends (unless, of course,
you use this opportunity as a blatant power move, in which case forget it.
This always backfires as it just makes your opponent unnecessarily
aggressive in response, especially if you have embarrassed them in front of
their client).

25. Say hello.

­

The Beginning
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When I am the mediator, I ask counsel and their clients Ƨin private and
early in the process Ƨ to share with me, on a confidential basis, (and
among other things) their bottom line (although I frame it differently) .
Having this information, even just in my head and as early as possible,
helps make the mediation more efficient because I learn just how far
apart the parties are. I can then make suggestions that can save a lot of
time, money and emotion . It also lets me know when one or both sides
need to be more realistic, and if they need me to provide my opinion of
the merits (assuming they have not already asked).

This, of course, requires each side to be open with the mediator so that
the mediator can help the parties achieve their goals (or, as Dr. Brené
Brown might put it, there is power in vulnerability.)

It is important to be open with the mediator at all times, even if they do
not ask you to reveal your true settlement position . After all, mediation is
assisted negotiation . Part of being open is not to mislead the mediator .
Remember: The mediator is not your adversary. They are impartial . Use
that impartiality, together with confidentiality, to your dmjfouƫtadvantage
to obtain a settlement that might not otherwise be available if you are too
guarded or if you treat your mediator like they are opposing counsel.

26. Be open with the Mediator.

®

The Beginning
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In caucus, or in your Mediation
Brief, be open to making the first
offer, even if the last pre-
mediation offer was made by
your client.

Generally, the party who has not
yet made a pre-mediation offer or
counteroffer will make the first
offer . But not always. There can
be good reasons for breaking the
so-called ƮsvmfƯto never bid
against yourself. However, due to
anchoring bias*, there can be
power in making the first offer as
you can better influence the
ultimate outcome with your initial
offer . You also avoid a time-
consuming argument about who
goes first .

27. Make the opening offer.

®

The Beginning

When making any offers, ensure 
that you have included everything 
that your client needs to settle. 
While sometimes  mistakes  occur 
and something  is inadvertently 
left  out, review your pre-
mediation meeting notes before 
making an offer . Correct any 
mistakes immediately . 

Do not intentionally  leave out 
significant  parts of an offer  to 
settle, only to try to include them 
at the last minute.  This may be 
perceived as Ʈcbe gbjuiƯ by the 
other side later in the day, and it 
could prevent or delay a 
settlement .

*The Anchoring Bias, or Anchoring, is 
Ƨsgd common tendency to give too much 
weight to the first  number put forth  in a 
discussion  and then inadequately adjust 
from  that starting  point, or the Ƨ`mbgnq.ƨ 
We even fixate  on anchors when we know 
they are irrelevant  to the discussion  at 
hand. Research on the anchoring bias has 
shown that negotiators  may be able to 
gain an edge by making the first  offer  and 
anchoring the discussion  in their favor.ƨơ
What is Anchoring in Negotiation?, Katie 
Shonk.
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®

The Beginning

28. Avoid making these
kinds of offers .

Whether you have made the first  offer, or you are responding the first  
offer, avoid doing the following  or else you are likely in for a short day, 
or an unnecessarily long one, since the other tjefƫt response is likely 
to be negative enough to derail the negotiation :

Å Starting from your previous offer  (regardless of whether you add 
the legal costs  incurred since the time you made that offer) . The 
other side did not accept that offer ; that is why you are at 
mediation. Also, the other side has also incurred legal costs  since 
you made the previous offer . 

Å A ƮcbdlxbsetƯ offer  whereby you offer  more than the previous 
offer  (regardless of whether you add additional  costs) . This will  
guarantee that the mediation will  end upon receipt of your offer .
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The Middle

4

At a mediation,  most  of  your time  will  be 
spentƨliterallyƨsitting  around, while  the 
mediator  is  busy working  in other  rooms  
Ƨwhether  in person or virtual . What 
appears to  be downtime  is  another 
opportunity  to  be an effective  advocate.
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At in-person mediations, you will spend much of the time in a
boardroomƨa large one with a window, if zpvƫsfluckyƨalone with your
clients waiting for the mediator to return with some information from
the other qbsuzƫtroom. Alternatively, you may be in a private, virtual
breakout room with your clients . Either way, give your full attention to
your clients, unless you agreed that you would be focusing on
something else while the mediator is out of your room. Also, keep in
mind that you should not be billing for other matters while you are billing
for your mediation attendance.

Part of your job is to keep your client occupied during this downtime if
they have nothing else to do. Ask them questions about their lives, their
families, their interests, etc. People generally like talking about
themselves, and it can pass the time quickly. It can also alleviate the
unease they may have about being at the mediation in the first place.

If you find this challenging, or the mediation goes into overtime, then
stick with talking about the case. Taking breaks also helps. Encourage
your client to get something to eat or go to for a short walk. Just ensure
that they do not leave for long in case the mediator returns and requires
your instructions . Be sure you can text, call or email your client to get a
hold of them quickly. This becomes increasingly important as the hours
pass and thenfejbupsƫtabsences (hopefully) become shorter.

29. Learn how to pass the time.

¯

The Middle
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Take lots of notes during the mediation . Include details of each offer
to settle, your advice, your dmjfouƫtinstructions, and any advice given
by the mediator . However, do not electronically record (audio or video)
anything during the mediation, and ensure your client does not do so.
On that note, your client tipvmeoƫube calling or emailing people about
the mediation if they are not bound by the mediation bhsffnfouƫt
confidentiality provisions. It should go without saying, but social media
updates about the mediation are not permitted and will prove to be
costly.*

30.  Take notes.

¯

The Middle

No electronic recording

bƻ ŎƻƴǘŀŎǘ ǿƛǘƘ ǘƘŜ άǘƘŜ ƻǳǘǎƛŘŜ ǿƻǊƭŘέ

No texting or social media updates

*See Tremblay v. 1168531 Ontario Inc., 2012 HRTO 1939.

tǊŜǇŀǊŜ ŀ άǘǊŀƴǎŎǊƛǇǘέΥ ǿƘŀǘ ƘŀǇǇŜƴŜŘΣ ǿƘƻ ǎŀƛŘ 
what, advice from mediator and counsel, summary 
of offers, details of instructions and settlement

38

© 2023- 2019

https://www.canlii.org/en/on/onhrt/doc/2012/2012hrto1939/2012hrto1939.html


Be prepared for unexpected information which you suddenly receive
during the mediation requiring you to change pre-existing assumptions
and plans, and which will test your improvisational skills . This is
because such information (what I call a ƮxjmedbseƯ*forces you to
realize that yourpqqpofouƫtinterest in, or means, to start or continue a
legal proceeding is greater than you assumed, and you suddenly need
to reassess your bargaining power. Common mediation wildcards
include where the other side:

Å Is not paying their lawyer (or they bsfoƫupaying them market rates)
as they are a friend or family member, or it is a pro-bono file.

Å Has legal expense,costs, liability or other insurance.
Å Serves a new expert report or some other critical piece of evidence

late in the game.
Å Has interests that are not what you think they are. For example, you

thought they only cared about money, but, in fact, they care about
principle and hurt feelings, or even making new law.

Å Is not prepared to pay any costs, including mediator fees, or they
are seeking legal costs .

Å Has settlement expectations that are far different than you
expected or even were led to believe.

Å Threatens to end the mediation because they perceive something
as an insult, regardless of how it was intended.

Try not to react negatively to seemingly bad or unexpected news
despite how you feel. Instead of calling it a day, respond by adjusting
your and your dmjfouƫtexpectations and making the best use of the
mediation by not catastrophizing . Ask yourself, Ʈjtthere something
useful that can still be accomplished upebz@ƯOften there is, especially
with anfejbupsƫthelp. If you and your client remain calm (see Tip 34)
and open-minded, and the mediator is tenacious, a favourable
outcome is still possible.

31. Anticipate wildcards.

¯

The Middle
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Occasionally, a defendant will
claim that it is impecunious and
judgment proof, but then offer
no actual evidence in support of
bald assertions.

To make matters worse, the
unsubstantiated claims of
impecuniosity often arise for the
first time during a caucus
session, well after the mediation
has commenced. In fact, you
can add ƮdszjohqppsƯto the list
of mediation wildcards, but it is
also an example of ineffective
mediation advocacy when acting
for the debtor (or would be
debtor if they lose at court) .

If you hope to be able to
persuade the other side that
yourdmjfouƫtfinancial problems

32.DonɅtcry poor without proof .

¯

The Middle

are relevant to settlement  
discussions  then you need to 
provide hard evidence in your 
Mediation Brief, or at the 
beginning of the mediation . 
Ideally, you will  make the 
disclosure well prior to mediation. 

However, if  you are acting for a 
creditor, and the other side has 
suddenly cried poor without  proof, 
simply ignoring the new 
information  can be potentially  
harmful  to your client in the long 
run. After all, the defendant debtor 
may be telling the truth even if  you 
epoƫu believe them. So, you will  
need to consider adjourning the 
mediation for the other side to 
supply actual evidence, or to ask 
questions and receive detailed 
answers, off -the-record, before 
deciding to adjourn or to 
terminate the mediation. 

Sometimes, a settlement  can still  
be reached that is conditional  on 
the supply of appropriate 
evidence later, but it depends on 
the severity of situation  and your 
dmjfouƫt appetite for risk and cost . 
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Dr. Martin E.P. Seligman, positive
psychologist and author of the
best-selling book Learned
Optimism : How to Change Your
Mind and Your Life (2016,
Vintage Books), suggests not to
be optimistic if you are planning
for a risky and uncertain future.
Instead, you should be
pessimistic (or, at least, realistic) .
Even if you wish to ignore
Tfmjhnboƫtsuggestions, you can
still be a realist and an optimist .

Given mjujhbujpoƫtrisk, cost, time,
and lack of privacy and finality,
take a pessimistic or realistic
approach in the privacy of
caucus with your client,
especially when assessing what
will happen if you epoƫusettle.
Your client needs to hear the
truth from you Ƨ and not just
from the mediator .

This epftoƫumean you are
unsupportive of your client. You
are being supportive by telling
them what they need to hear, and
not what they want to hear.

33. Pessimism pays.

¯

The Middle

Of course, this is easier said than 
done. Being realistically  
pessimistic  is one of the great 
challenges of effective  mediation  
advocacy. However, it is one that 
you need to master. 
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We can all get frustrated and lose
our cool when we believe that we
are being disrespected. However,
to be effective advocates at
mediation we must keep our cool,
especially in front of clients and
opposing counsel. Losing it can
harm your reputation and
judgment, as well as your dmjfouƫt
confidence in you (or make them
unnecessarily aggressive, contrary
to their interests) . So, try to avoid
saying the following (at least out
loud):

Å ƮUifzƫsfnot here in goodgbjui"Ư
Å ƮUfmmthem to bring us a real

offer and thenxfƫmmrespond.Ư
Å ƮUifzƫsfjust wasting our time.Ư
Å ƮEpthey think xfƫsftuvqje@Ư
Å ƮUibuƫtit.Xfƫsfmfbwjoh"Ư
Å ƮUijttipvmeoƫutake sompoh"""Ư

34. Keep. Your . Cool.

¯

The Middle

Å To the mediator : ƮEpoƫu speak 
to my client! You speak to 
nf"Ư

Å Ʈ\Jotfsu insult  about the people 
in the other room ifsf^Ư

Å ƮUifz have one minute to say 
ƪzftƫ to this offer  or the 
mediation is pwfs"Ư

More importantly,  never raise 
your voice at anyone during the 
mediation . This is the sure sign 
that  you have lost  all control . 

Keeping calm is a sign of 
strength .

If you find it challenging to 
respond calmly when provoked, I 
highly recommend learning and 
practising  mindfulness  
meditation  )uibuƫt meditation , and 
not mediation) . Over time, it can 
better allow you to engage the 
rational part of your brain in 
stressful  situations, rather than 
letting  the older, reptilian part to 
dominate. 

Alternatively, or in addition, try 
counting to ten before responding 
to bad news. 42
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Avoid communicating that your offer is ƪgjobmƫunless you mean it, or you
will quickly lose credibility as a negotiator . Actual final offers should be
reserved for the end of the day. If you are trying to communicate that
you are close to your final number then you can ask for the nfejbupsƫt
help, or use the following phrases:

Å ƮXfƫsfnearing the end.Ư
Å ƮXfepoƫuhave much more / dboƫuaccept much less.Ư
Å ƮUijtis close to our final offer .Ư
Å ƮXfdboƫudo much better than this.Ư
Å ƮUijtis our best offer .Ư

That said, just because you make a final offer epftoƫumean that you
bsfoƫuprepared to hear information from the other side in response
information other than Ʈzft-we accept.Ư*. Never sayƮopƯto information .

35. DonɅt say ɄfinalɅ unless you
really mean it.
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6

Continue talking even when you have reached an impasse.Epoƫube the
first one to end the mediation . While keeping the conversation going is
primarily the nfejbupsƫtjob, you can help by being open to the idea, or
even suggesting it if the mediator epftoƫu. For example,epoƫuhesitate
to ask the mediator if you could speak to opposing counsel directly,
without the parties present. In many cases, this can lead to last minute
breakthrough. You can also ask the mediator if they are prepared to
make a settlement proposal, if they have not already suggested doing
so (see for Tip 37).

36. Keep talking.
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If there is an impasse that dboƫube bridged, consider asking the mediator
to make a settlement proposal (recommendation) as a final effort to
resolve the matter at mediation. However, the mediator may also suggest
the idea to both sides. There is little to lose by agreeing to hear the
proposal where the mediator uses aƮepvcmf-cmjoeƯapproach: the mediator
makes their proposal to each side in private. There is only a deal if both
sides accept the proposal. If one side says ƮopƯthen that side will never
know if the other side saidƮzftƯ*.

An alternative to a double-blind mediator proposal, one which is efficient
but carries some risk, is for both sides to agree, in advance of hearing the
proposal, that they will abide by the proposal and sign settlement
documents reflecting it. In other words, both sides must live with whatever
the mediator proposes. This is not the same as med-arb though.

37. Propose a Mediator Proposal ɀ
or agree to hear one. 
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The End

5

You have reached a deal in principle  (or  you 
have reached the end of  the mediation  and 
there is  no settlement) . Now what?
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