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COSTS ENDORSEMENT 

Overview 

[1] This action arises out of the termination of the Plaintiff’s employment on July 15, 2020.  

The Plaintiff brought a summary judgment motion.  The motion was returnable November 17, 

2021.  On November 5, 2021, the Defendant accepted the Plaintiff’s Rule 49 offer dated March 

25, 2021.  The accepted offer provides that the Defendant will pay $273,333.22, plus the 

Plaintiff’s costs up to the date of the acceptance of the offer, on a partial indemnity basis as 

agreed, or if there is no agreement, as determined by a Judge of the Superior Court of Justice. 

[2] The parties were unable to reach an agreement as to costs.  I received the Plaintiff’s costs 

submissions on December 3, 2021.  The Plaintiff seeks his costs on a partial indemnity basis in 

the amount of $97,290.91, inclusive of counsel fee, disbursements and H.S.T.  I received the 

Defendant’s costs submissions on December 8, 2021. 

[3] For the reasons set out below, I fix the Plaintiff’s partial indemnity costs in the amount of 

$70,000 inclusive of counsel fee, disbursements and H.S.T. 

Position of the Parties 

 The Plaintiff’s Position 

[4] The Plaintiff was successful in the action.  The Defendant accepted the Plaintiff’s offer to 

settle, which was delivered on March 25, 2021.  After the Plaintiff served the offer, the parties 

conducted the steps necessary for the summary judgment motion.  That work would have been 

unnecessary had the Defendant accepted the offer when it was made. 
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[5] The Plaintiff argues that the Defendant’s previous lawyer substantially increased the 

costs of the action.  The Plaintiff refers to the following: 

- A timetable was established at the first case conference of December 17, 2020.  

The timetable contemplated having mediation before discoveries.  However, The 

Defendant’s counsel then refused to abide by the timetable for mediation. 

- The Defendant responded to the Plaintiff’s opening offer by leaving their 

termination offer open for a week and stating that if not accepted “only the Court 

will determine whether he is entitled to anything more when this matter reaches 

trial”.  The initial offer was retracted in early September 2020.  At the time the 

offer was retracted, the Defendant’s counsel stated that there will be no further 

offers including at the mediation. 

- Defendant’s previous counsel threatened the Plaintiff with substantial indemnity 

costs and accused counsel of acting improperly.  He also refused to attend a case 

conference, accusing Plaintiff’s counsel of “abuse of process” for booking it and 

for scheduling Civil Practice Court (CPC). 

- The Defendant failed to make bona fide efforts to settle the action.  At the 

mediation on March 24, 2021, the Defendant made an offer, which was 7.7 

months’ notice, which was less than the 12 months’ notice offered at the time of 

termination.  A month after the mediation on April 28, 2021, the Defendant 

provided a Rule 49 offer at 8:31a.m. for a single week more than the initial 

termination package (12 months and one week).  The offer was withdrawn about 

an hour later at 9:36 am.  No explanation was provided. 

- The Defendant’s previous counsel, at the second case conference insisted that 

expert witnesses would be required.  This required the Plaintiff to have to find and 

examine two separate expert witnesses.  The Defendant did not deliver any expert 

reports. 

- The day of the cross-examinations, the Defendant’s lawyer served new unsworn 

affidavits.  The affidavits were delivered after the time for doing so in the 

timetable.  The affidavits were not filed for use on the motion. 

[6] The Plaintiff argues that the actions set out above, were unnecessary.  This was a fairly 

straightforward wrongful dismissal action.  Counsel for the Plaintiff argues that the Defendant 

and its counsel were acting in an attempt to drive up costs and to “strong arm” the Plaintiff into 

accepting a lower settlement offer. 

The Defendant’s Position 

[7] The Defendant argues that the partial indemnity costs must be fair and reasonable and 

within the reasonable expectation of the unsuccessful party to pay.  The Defendant states that its 

reasonable expectation is set out in its Bill of Costs.  After agreeing to accept the Plaintiff’s 

offer, the Defendant submitted a Bill of Costs, in which the Defendant claims costs on a partial 



indemnity scale in the amount of approximately $40,000, inclusive of counsel fee, disbursements 

and H.S.T. 

[8] The Defendant argues that the Plaintiff’s costs are excessive in the circumstances.  The 

Defendant notes the following: 

- Counsel for the Plaintiff claims the following: 

(a) 47 hours spent on drafting and amending pleadings in a straight-forward 

employment case. 

(b) 35 hours to review documents and draft AOD; notwithstanding that his 

Affidavit of Documents listed only 14 documents, or 2.5 hours per 

document listed; 

(c) 15 hours to negotiate the settlement with opposing counsel (whereas the 

Defendant’s counsel spent approximately 3 hours);  

(d) 12 hours to draft a costs outline; 

(e) Mr. Karolidis claims for three legal professionals at almost every step of 

the action. 

[9] Counsel for the Defendant notes that this matter was not complex.  It was commenced 

and resolved, aside from the issue of costs, in less than 14 months.  Any complexity is related to 

the allegations made by the Plaintiff of a Human Rights violations which were abandoned when 

the summary judgment motion was brought.  Counsel also notes that although counsel for the 

Plaintiff takes issues with the approach of the Defendant’s previous counsel, including his cross-

examination techniques, that conduct did not unnecessarily lengthen or complicate the 

proceeding.  For example, cross-examinations were still completed within a single day. 

Analysis 

[10] In assessing the Plaintiff’s partial indemnity costs, I considered the factors identified in 

R. 57.01 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.  I also considered the overall 

objective in any cost order that it be fair and reasonable and within the reasonable expectation of 

the unsuccessful party: Boucher v. Public Accountants Counsel for the Province of Ontario, 

(2004) 71 O.R. (3d) 291 (C.A.) at paras. 26, and 38. 

[11] This action was relatively straightforward.  The Defendant did not take the position that 

the dismissal was for cause.  The only issues were the length of reasonable notice and mitigation.  

There were no discoveries.  The cross-examinations were completed in a single day.  There were 

no expert reports, pre-trial conference or hearing required.  I am of the view that the time 

incurred by the Plaintiff with respect to some of the steps in the litigation, including the drafting 

of the pleadings and the preparation of the Affidavit of Documents is high in the circumstances. 



[12] I am also of the view that many of the costs incurred by the Plaintiff could have been 

avoided if the Defendant had taken a reasonable approach with respect to the settlement of the 

action.  The Plaintiff delivered an offer to settle on March 25, 2021.  The Defendant did not 

accept this offer until 7½ months later and on the eve of the summary judgment motion.  After 

the Plaintiff served his offer, the Defendant did not engage in meaningful settlement 

negotiations.  The Defendant’s lead counsel did not attend the mediation and there were no 

reasonable offers made by the Defendant on the mediation.  In fact, the offer made at mediation 

was less than the amount offered at the time of termination.  Given the fact that the Defendant 

ultimately accepted the Plaintiff’s offer, it is reasonable to assume that if the Defendant had 

attended the mediation in a good faith attempt to settle the action, a settlement would have been 

reached before the parties were required to incur the cost of preparing for the summary judgment 

motion. 

[13] I find that the actions of the Defendant and its previous lawyer resulted in increased costs.  

Although this was a relatively straightforward matter, the Defendant and its counsel took an 

overly aggressive approach to this litigation.  They have every right to do so, but they must 

understand that if unsuccessful, this approach may result in an obligation to pay higher costs: 

Gordon v. Altus, 2015 ONSC 6642 (CanLII), at para 15.  Litigants who are prepared to “go to the 

wall” must be prepared to pay the costs that flow from this approach. 

Disposition 

[14] In all the circumstances, I fix the Plaintiff’s partial indemnity costs in the amount of 

$70,000, inclusive of counsel fees, disbursements and H.S.T.  I am satisfied that this amount is 

fair, reasonable and within the reasonable expectations of the Defendant to pay. 

 

Date: January 17, 2022 


